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In an ideal world, once a claim has been made 

against you, you and your Insurers will act in 

conjunction to see the matter concluded either 

with it being robustly defended or settled if  

necessary. 

Unfortunately, the world is not always an ideal place 

and, at times, you may find that you and your  

Insurers do not see eye to eye on the conduct of a 

claim. There can be a variety of reasons for a dispute 

arising, and these can range from a simple  

disagreement over the most cost effective way to 

resolve matters to full blown disagreements as to 

the facts and conduct of the claim. So what happens 

when a dispute does arise? 

Given the nature of Professional Indemnity  

Insurance, claims can be a point of contention for 

many and, as such, the policy includes a number of 

provisions that can be considered when a dispute 

arises. As to which one is likely to be appropriate can 

vary depending on the facts of the matter and we 

will look at a couple of examples: 

Returning to the beleaguered Company A, Client B has 

made an allegation that the Services provided to them 

made resulted in them suffering in a loss of £750.  

However, as Company A rejected the claim, in response, 

Client B decided to pursue his claim through the Courts 

with the value of the claim being increased to £3,000 

once the costs of lawyers are added to the mix. As this 

creates an increased element of risk given that costs 

tend to escalate once lawyers are involved, Insurers are 

minded to settle the Claim, but Company A wants to 

defend the matter all the way. 

This is one of the more frequent examples, as the 

involvement of lawyers and the costs of litigation 

can often far outweigh the value of the claim itself. 

In these cases, most Insurers will react in one of two 

ways; the first is to invoke what is often referred to 

as the “Control Clause” which generally provides 

that: 

The Company shall be entitled, but 

not obliged, to take over the  

investigation, defence and settlement 

of any Claim and any  

Circumstance. 

This gives Insurers the right to assume control of the 

claim and settle matters while you remain liable for 

the excess under the policy. However, rather than 

assuming control of the claim, the policy may also 

contain conditions along the  

following lines: 

The Company can fully and finally  

discharge all liability to the Insured for 

any Claim under this Policy either:  

 by making payment of the applicable

Limit of Indemnity to the Insured less

any sums previously paid; or

 by making payment of a sum less

than the applicable Limit of

Indemnity when any Claim can

be settled for such a lesser sum.
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In the previous example, Company A’s excess of 

£2,500 and the value of the claim above the excess 

amounts to £500. As Insurers do not agree that the 

Claim can be successfully defended, despite the  

assertions of the Insured, this condition would given 

them the right to pay £500 to Company A which  

discharges their obligations under the policy.  

However, this also means that should the claim go 

against Company A, their Insurers will not make any 

further contribution towards the settlement or  

defence of the claim. In a worst case scenario, this 

would leave Company A to face the value of the 

Claim, the Claimant’s Costs and the cost of  

defending the matter which would far outweigh the 

£750 originally being claim and the £500 provided 

by Insurers. 

However, in the event that you or your Insurers are 

not prepared to accept the remedies highlighted 

above or the point of contention is extremely series 

or technical, the policy contains provisions to refer 

the matter to Queen’s Counsel for further  

consideration, in a process similar to arbitration. The 

actual terms within the policy are often along the 

following lines: 

Any dispute or difference between the 

Insured and the Company arising from 

this Policy shall be referred to Queen’s 

Counsel, or in the Republic of Ireland a 

Senior Counsel, to be mutually agreed 

between the Company and the  

Insured or any other party as may be 

mutually agreed. In the event of  

disagreement regarding the  

appointment, the Chairman of the Bar 

Council or the Dean of the Faculty of 

Advocates, or the Chairman of the Bar 

Council of Ireland (as appropriate), 

shall appoint a suitable party. 

The findings of the agreed or appoint-

ed party shall be binding on the Com-

pany and the Insured, and the costs of 

such an exercise shall be allocated by 

the agreed or appointed party 

on a fair and equitable basis. 

While this measure provides some small comfort 

that a decision by an Insurer or other dispute can be 

referred to an independent third party for a  

considered view, it is extremely rare for any matter 

to become so contentious that either party considers 

invoking these terms. Not only would such a step 

ultimately sour the relationship between you and 

your Insurers, there is also the risk that yet more 

costs are incurred, given that both parties will need 

to contribute to Counsel’s fees. 

Notwithstanding the provisions of the policy in 

terms of the claims conditions, it should always be 

remembered that you are the “customer” of the  

Insurer. As a result, you have the same rights to raise 

a complaint as your own customers have against 

you. In fact, provided you fall within the criteria for a 

valid complaint, you may also have the right to refer 

your complaint to the Financial Ombudsman Service. 

Part of our role is to assist in dealing with all aspects 

of the claim and, as such, we would always look to 

help resolve any issues so that neither you nor your 

Insurers would need to consider any of the remedies 

under the policy. 
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Our Back To Basics series consists of the following articles: 

 Professional Indemnity Insurance—rough 
guide

 Claims Made

 Notifications

 Settlement & Insurers Approval

 Duty to Cooperate

 Disputes & the Control Clause

 Reservation of Rights
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If you would like to discuss the issues raised in this article or would like further information please contact 

Darren or Joe. 

Darren Hewitt, Manager 

E: darrenh@m-f-l.co.uk 

D: 0161 237 7748 

M: 07495 499705 

Joe Aspinall, Manager 

E: joea@m-f-l.co.uk 

D: 0161 237 7729 

M: 07872 501956  




