article four: Settlement & Insurers’
Consent
A SERIES OF ARTICLES THAT PROVIDE THE FUNDAMENTAL
PRINCIPLES OF PROFESSIONAL INDEMNITY INSURANCE
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Settlement & Insurers’ Consent

When you receive a claim, especially if you are
still undertaking work for the Client, there may
be the urge to try and nip things in the bud and
come to a settlement with the Client. Or, you
may feel that there is a clear case against you
and the right thing to do would be to resolve
matters and preserve your reputation and the
good will of the client.
However, while this approach is laudable, you may
also run the risk of falling foul of the terms and
conditions of the policy which in turn could
jeopardise any cover that could be provided for the
claim.

Settlement & Insurers’
Consent

Given that the Clause uses relatively clear,
straightforward language to set out the obligations,
it is quite clear that you should not make any
admission that an error has been made on your part.
This remains the case even you believe you are
‘bang to rights’.
The obligation goes on to provide that you should
also not settle or make any offer to settle claims or
circumstances which may give rise to a claim
without the approval of Insurers.

The reasoning behind this type of condition is to
ensure that there is a claim and the Insurers have
agreed and accepted the need to settle the matter.
In those cases where an admission is the only
Again, while the wording can differ between the
reasonable course of action, then this can often
various Insurers, the majority will contain a provision simply be a case of dotting the I’s. However, if the
along the following lines:
question of liability is open to challenge, the amount
offered exceeds what would otherwise have been
considered appropriate or the settlement is driven
by commercial considerations, then the lack of
The Insured must not admit
consent could provide fatal to any attempts to
liability for, compromise, settle
involve your Insurers in the claim.

or make any offer or payment in
respect of any Claim or any
Circumstance which may give
rise to a Claim without the prior
written consent of the
Company.

By way of example, Company A undertakes work for
Client B and make a clear error in the services that will
costs £6,500 to rectify. While the admission is always
going to be made, Insurers have accepted and approved
the settlement and everything above the £2,500 policy
excess. However, if they have not approved this course
of action, they could reject the claim leaving Company
A to pay the whole £6,500.
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As another example, Client D (a significant client) has
alleged that there is an error in the Services
provided by Company C and is looking for £6,500 to
cover its alleged losses. As they are concerned that
Client D may move their business, Company C agrees to
pay the settlement. However, when they attempt to
recover from their Insurers, it is found that there was no
liability on the part of Company C and no need to
settlement the Claim. In this case, Insurers would be
likely to reject any attempt to recover the monies under
the policy.

We can appreciate that there are number of
considerations and commercial pressures that can
come into play when dealing with a claim or
potential claim but our main concern is to ensure
that you continue to benefit from the protection
provided under the policy. As a result, our dedicated
‘Claims & Risk Management’ Team will assist with
every aspect of the claim, including how best to
manage any pressure exerted by the Client or how
best to approach Insurers should such an admission
or offer have been made.

If you would like to discuss the issues raised in this article or would like further information please contact
Darren or Joe.

Darren Hewitt, Manager

Joe Aspinall, Manager

E: darrenh@m-f-l.co.uk
D: 0161 237 7748
M: 07495 499705

E: joea@m-f-l.co.uk
D: 0161 237 7729
M: 07872 501956
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